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111,

M/s Baldevbhai IaF;tiT:Mm;–s]
Prop. DalaI Baldevbhai Rameshchandra,
406, Radhe Time Square,
Nr. Hotel Management College,
Bhaijipura Chokdi,
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wft?T©af@rnqehqaT /
(q) I Name and Address of the

Appellant

qt{®f%qvwftv-mtv +qttdvqtvqwKr {it qI!€qrtqT # vfl wnf@rfi;ft+q,m{=rv€wq
©f8qTfFqtwftq wvn wOwrwqqqwq€vtv©m{, emf%!i mtv +f+m ttv©ar {I

Any person aggrieved by this Order-in-Appeal may file an appeal or revision
application, as the one may be against such order, to the appropriate authority in the
following way.

vnavr©H vr Wftwr qTqqX:-

Revision application to Government of India:

(1) %T'fhTKqrqT erv% wf&fhm, 1994=FtTrawTa#ttGmTq TqqTWt bRIt +qqtmuraqt
W-WIn % vqq qH% % 3talfa !aftwr wM #gfhr vfbr, wta vWH, fav +nw, nv% f+wr,
qhft =M, :ftqTdhr TH, #wwf, q{Mt, rrooor=&=RvTqtvrfiF ,-

A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep
Building, Parliament Street, New Delhi - llO 001 under Section 35EE of the CEA 1944
in respect of the following case, governed by first proviso to sub-section (1) of Section-
LJV IIb/IU •

(q) vfl vr@=R§rf+hqwT&:RqvqHt€Tfbmt w+ + f%a WTFrnqrwqqwT+ + vr Mt
WTnrH+qqtwvFrntn@RwrigFqnfq,vrfba wrwnvr WyN+VT}q€WtqTWTtq
nf##twTFrn+€tnq4t Vfhn#€kTqE{BfI

In case of any loss of goods where the loss occur in transit from a factory to a
warehouse or to another factory JO ,gm:!$Kne warehouse to another during the course
of processing of the goods in g@&@§§€:cp in storage whether in a factory or in a
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(@) Tra RaFfUn?n fig tfhlfftvmqqt vr vm4f+fMhr t@nihrqF©q{vrq w
nqm©n#fth%xm## #r WHa%gT@f%arTgnqtqT +fMb {1

In case of rebate of duty of excise on goods exported to any country or territory
outside India of on excisable material used in the manufacture of the goods which are
exported to any country or territory.outside India.

(Tr) qftqF©mTTTmvf%qftqTwnahaF(hnvm wma)fhdaf#nvnvm jrl

In case of goods exported outside India export to Nepal or Bhutan, without
payment of duty.

(V) +fDr @iTqq#Fuwqqqfq+y-rvTv+fRT#rqfr %ftavFq=R=1{{#kiT+#fjqr qt TV

gTn q+fnmhlaTf8q WIn,wftv%gru=Mgf vqqqTqrvrQ+ftv wMMr (+ 2) 1998
UHF 109 KrafT!Bf%v ITTet1

Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such
order is passed bY the Commissioner (Appeals) on or after, the date appointed under
Sec. 109 of the Finance (No.2) Act, 1998.

(2) hdkr mInT Qr@ (wft©) fOr;imdb 200r + fhm 9 % dafT Rf+f& Tn +©qr 9T-8 + fr
vfhFt +, tfq7 mtV iT vfl wIqr tfqv fhtYq + dh wv h qt,twIg-©TtqT tT+ warr qltqr #F fT-fI
Tina i' TFT=r 3fqT HTqqT fbrT qTTT RTf#{1 M vrq @rTf s vr !@r qfhf # #nh vrtr 35-v +
ft8fft7 qt % TT?Tq 4 mV % WV anT-6 qr@m a vR ,R $$ qTeITl

The above application shall be made in duplicate in Form No. EA-8 as specified
under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date
on which the order sought to be appealed against is communicated and shall be

accompanied by two copies each of the OIO and Order-In-Appeal. It should also be

accompanled bY a coPY of TR-6 Cha11an evidencing payment of prescribed fee as
prescribed under Section 35-EE of CEA, 1944, under Major Head of Account.

(3J Rf++7©Rnq%vr%qd+©v vv@@r©@rtqraw+qv8©}vq+200/-©vNlmv#
qTq3tr©d©qv©rvtW @rv+'@rqr€ratrooo/-dR6vHTr7rq#rqTql

The revision application shall be accompanied by a fee of Rs.200/- where the
amount involved is Rupees One Lac or less and Rs. 1,000/- where the mnount involved
is more than Rupees One Lac.

MiT wI +-#rvnTqq qmq#+qTqI;l0434 dlqIR qtul %xft BjO,r,-

Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) #fhr mTTqq QJ@ vf&fhm, 1944 gt urTr 35-a/35- lb +,if,T,-
Under Section 35B/ 35E of CEA) 1944 an appeal lies to :_

(2) 3nf%F&qqMqq TTrqwW+wTrqr av+q, T+Oh TFT& faRT W, q-aT
nWa QP q+ +VFr( wfkftq Rrqrf#For Ma) a VfbT MT %%r, g§qqBnR tf 2nd TTqT,

gmdt vm, VTRVT, HtT8tTnK, ;Ie*l<lql<-3800041

To the west regional bench of Customs, Excise & Service Tm Appellate Tribunal
(CESTATi at 2''dflOorp Bahumah Bhawan, Asarwa, Girdhar Nagar , Ahmedabad:
380004' in case of appeals other than as mentioned above para.

The appeal to the Appellate Tribunal shall be filed in quadruph(...ate in form EA_
3 as prescribed under Rule 6 of Central Excise(Appeal) Rules J 2001 and shan be

accompanied against (one which at least should be accompanied by a fee of
Rs' 1l000/-I Rs.5lOOO/- and Rs. 10,000/- where amount of duty / penalty / demand /
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sector bank of the place where the bench of any nominate public sector bank of the
place where the bench of the Tribunal is situated.

(3) IIft vr BIl1% + q{ IF HIt?it qT WiTleI 61,IT i Rt yaw qF MeT + f+1{ gIT vr wlan \n{,b
aTr + %rr @wr qTfitT TW aq % Ot sq ft fb fHm q& qM & Ent iT fRY VqTftqft wOMb
qBnfhnxqtv% wftvgridhrvtrnqtq6wInfMvrare I

In case of the order covers a number of order-in-Original, fee for each O.I.'0.
should be paid in the aforesaid manner notwithstanding the fact that the one appeal
to the Appellant Tribunal or the one application to the Central Govt. As the case may
be, is filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs. 100/- for each.

(4) @rqrQq Tax gfbfbm 1970 qqr tbrtfbv =Ft gw+t -1 b &iota f+ufftv f+IT aswn au
wq©t Tr waIt% v=rTf+vfl fWhn VTf%rTft iT wlv + + vaq #t Tq vfhn v 6.50 qt vr @rqr@q

Wn fhm@n6hnqTfiRl

One copy of application or O.I.O. as the case may be, and the order of the
adjournment authority shall a court fee stamp of Rs.6.50 paise as prescribed under
scheduled-I item of the court fee Act, 1975 as amended.

(5) §qaTtHf#Vqnmt #tfhknr mIn+fhM#t gill gt tim qBrf©rf#nvrmeqt dH
Tv–r, +.dh nwa ql@ q{+VTqt wfldhramTfbmn (qnffRf#) fBnr, 1982 tfRfjTel

Attention in invited to the rules covering these and other related matter contended in
the Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6) tfhn qJm, IF€kr©qrqqqr7–Fq{+qmt wWf qHITf&qwr (fRfb) IT#yftwftqt#vRr+
+ qMrTHr (Demand) q++ (Penalty) Hr 10% $ wn qtqT ©fRqTf {I 6THtf%, HflMOTIf WTT

10 mtR NRel (Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86

of the Finance Act, 1994)

#r€kr nTH qJ-v–F ajR 8qPF{ + &tafT, aTf+H gRIT BMf qt liNT (Duty Demanded) I

( 1) dl (Section) 1 ID % w fqUinT ITfPr;

(2) fbn ma tvta hfea #tTfin;
(3) hTqa#fiTf+F{t#fhHI 6% 6§dhrtTfPrl

v§l$vqr'df&vwft©’ $q§+lfvn4t Ign thTwft©’afMqtt%f@If qTfVmfhn
Tvr iI

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty
confirmed by the Appellate Commissioner would have to be pre-deposited, provided
that the pre-deposit amount shall not exceed Rs. 10 Crores. It may be noted that the
pre-deposit is a mandatory condition for filing appeal before CESTAT. (Section 35 C

(2A) and 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance
Act, 1994)

Under Central Excise and Service Tax, “Duty demanded’ shall include:

(1)

(ii)

(iii)

amount determined under Section 11 D;
amount of erroneous Cenvat Credit taken;
unount payable under Rule 6 of the Cenvat Credit Rules.

(6) (i) §v3ntqr h vf}wftvvTf$rwr%vq© qd qM wgn qr@qT®rf8Mta8at Wr fbqTTq

gITa,i, lo%TroTT VTMgdjwT@yRVTfR7§7V WK%il0% yTT?Tvql=gtvr€# it

In view of abovep an appeal agdnst this order shall lie before the Tribunal on
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F.No. GAPPI,/ COM/ STP/49 1 1 /2023-Appeal

ORDER-IN-APPBAL

The present appeal has been filed by M/s. Baldevbhai Kantila1

Patel, Prop. of Dalal Baldevbhai Rameshchandra, 406, Radhe Time

Square, Nr. Hotel Management College, Bhaijipura Chokdi,

Kudasan, Gandhinagar-382421 (hereinafter referred' to as “the

appellant’3 against Order-in-Original No .

208/WS03/AC/CSM/2C)22-23 dated 24.03.2023 (hereinafter

referred to as “the impugned order’3 passed by the Deputy

Commissioner, Central GST, Division III, Ahmedabad South

(hereinafter referred to as “the adjudicating authority ”) .

2. Briefly stated, the facts of the case are that the appellant are

holding PAN No. ACCPP4233A. The Income Tax Department

provided data indicating taxable income for the financial years

2015-16 and 2016-17. On scrutiny of the data received from the

Central Board of Direct Taxes (CBDT) for the Financial Years 2014-

15, it was noticed that the appellant had earned an income of Rs.

12,11,775/- during the F.Y. 2015-16 which was reflected under the

heads “Sales / Gross Receipts from Services (Value from ITR)”filed

with the Income Tax department. Accordingly, it appeared that the

appellant had earned the said substantial income by way of
providing taxable services but had neither obtained Service Tax

registration nor paid the applicable service tax thereon. The

appellant were called upon to submit required details of service

provided during the F.Y. 2014-15, however, they did not respond to

the letters issued by the department. The appellant’s failure to

re#ster for service tax, respond to correspondence, and properly

assess service tax liability led to allegations of willful suppression of

facts and evasion of payment. As a result, a demand for service tax

paWent of Rs. 1,49,775/- for the F.Y. 2014-15, along with interest
and penalties, was issued.

2. 1 Subsequently, the appellant were issued Show Cause Notice

bearing F.No . V/ 15-50 1 /Div.-I/BALDEUBEU_U KANTILAL

PATEl'/2020-21 dated 22.12.2020 dani{is,wi, I –– i,x



F.No. GAPPL/COM/STP/49 11/2023-Appeal

amounting to Rs. 1,49,775/- for the period Financial Years 2015-

16 and 2016-17, under proviso to Sub-Section (1) of Section 73 of

the Finance Act, 1994. The SCN also proposed recovery of interest

under Section 75 of the Finance Act, 1994; and imposition of

penalties under Section 77(1) and 78 of the Finance Act, 1994.

2.2 The Show Cause Notice was adjudicated, ex-parte, vide the

impugned order by the adjudicating authority wherein the .demand

of Service Tax amounting to Rs. 1,49,775/- was confirmed under

proviso to Sub-Section (1) of Section 73 of the Finance Act, 1994

along with Interest under Section 75 of the Finance Act, 1994 for

the period from Financial Years 2014-15. Further (i) Penalty of Rs.

1,49,775/- was imposed on the appellant under Section 78 of the

Finance Act, 1994; (ii) Penalty of Rs. 10,000/- was imposed on the

appellant under Section 77(1) of the Finance Act, 1994.

3. Being aggrieved with the impugned order passed by the

adjudicating authority, the appellant have preferred the present

appeal on the following grounds:

> The Respondent erred in demanding service tax and interest

and imposing penalties under Section 77 (1) and 78 upon the

Appellants on the premise that the Appellant has not paid

Service Tax under the category of "Commission Agents General

Commission Agents" . Since the impugned order is

misconceive(i both on facts and in law, the same is required to

be quashed and set aside in the interest of justice.

> The Respondent erred in Calculating tax on Rs. 12,11,775/- @

12.36% on the total receipt of the year, The Appellant has to

submit that F.Y. 2014-2015 is the first year in which gross

receipt has cross the threshold limit Rs. 10,OO,000/- and in

F.Y. 2013.14 gross receipt of the assessee had Rs. 9,37,826/-

m:'=;'='’':;i\:'y’b,.,: -:..{}; .-v /
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F.No. GAPPL/COM/STP/49 1 1/2023-Appeal

> Benefit of cum duty value ought to be granted.

> Extended period of limitation cannot be invoked.

> Interest and penalty cannot be demanded.

5. It is observed from the records that the present appeal was

filed by the appellant on 05.06.2023 against the impugned order

dated 28.03.2023, which was reportedly received by the appellant
on 31.03.2023.

5.1 it is also observed that the Appeals preferred before the

Commissioner (Appeals) are governed by the provisions of Section

85 of the Finance Act, 1994. The relevant part of the said section is

reproduced below :

'' (3 A) An appeal shall be presented within two months from the date of
receipt of the decision or order of such adjudicating authority, made
on and after the Finance BiR, 2012 received the assent of the
President, relating to service tax, interest or penalty under this
Chapter .

Provided that the Commissioner of Central Excise (Appeals) may, if
he is saasBed that the appellant was prevented by su/$ciera cause
from presenting the appeal within the aforesaid period of two months ,
allow it to be presented wi&dna further period of one month. ”

5.2 As per the above legal provisions, the period of two months for

filing appeal before the Commissioner (Appeals) for the instant

appeal ends on 31.05.2023 further period of one month, within
which the Commissioner (Appeals) is empowered to condone the

delay upon being satisfied with the sufficient reasons shown by the

appellant, ends on 30.06.2023. This appeal was filed on

05.06.2023, i.e after a delay of 6 days from the stipulated date of

filing appeal, and is within the period of one month that can be

condoned.

5.3 in their application for Condonation of delay in filing the

appeal, theY submitted that the pre-del)qmW\per Section 357 of

Central Excise Act, 1994 read with S#<©§©+n,n,, A,t, 1994

6



F.No. GAPPL/COM/STP/49 1 1/2023-Appeal

is mandated before filing the Appeal. The appellant submitted vide

COD letter that they did not register with the service tax department

but followed a circular procedure laid down in CBI(_'-

24017/14/2022-Service Tax Seciton-CBEC dated 28.10.2022 for

pre-deposit under Section 83 of the Finance Act, 1994. Despite

attempts to register online, they were unable to make the payment.

They applied for manual registration on 31.05.2023, which was

granted on the same day. In that circumstance they could not pay

pre-deposit in time. Finally, the payment was made, however it took

time, therefore the appellant could not file appeal within the

prescribed limit as per the law and as such the delay of 06 days in

filing the appeal has occurred. These reasons of delay were also

explained by them during the course of personal hearing, the

grounds of delay cited and explained by the appellant appeared to

be genuine, cogent and convincing. Considering the submissions

and explanations made during personal hearing, the delay in filing

appeal was condoned in terms of proviso to Section 85 (3A) of the

Finance Act, 1994.

6. Personal hearing in the case was held on 07.03.2024. Sh. U G

Patel, Advocate appeared for PH. He stated that the client is
commission agent for agricultural goods. Further the requested for

two days time to submit copy of ITr for current and previous year

i.e. 2014-15 and 2013-14 (F.Y.). He informed that they have paid

tax with interest above IO la.khs rupees.

5. 1 have carefully gone through the facts of the case, grounds of

appeal, submissions made in the Appeal Memorandum and

documents available on record. The issue to be decided in the

present appeal is whether the impugned order passed by the

adjudicating authority, confirming the demand of service tax against

the appellant along with interest and penalty, in the facts and

circumstance of the case, is legal and proper or otherwise. The
S. g.i I\ al :\
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F.No. GAPPL/COM/ STP/49 1 1 /2023-Appeal

6. In additional submission the Appellant have submitted copy of

ITR pertaining to F.Y. 2014-15 and the preceding financial year

20 13- 14, sample bill copies and challan CIN No .

20230601130157274093 dated 01.06.2023 for the amount of

service tax with interest Rs. 55,693/- (including Education Cess

and Secondary Higher Education Cess) .

7. 1 have gone through the submission of the appellant during

filing of the Appeal Memorandum and oral submission during

personal hearing and documents on record, particularly as

mentioned in the column for “Nature of business or profession” of

ITR, I find that the appellant are engaged in the business falling

under the category of “Commisison Agents-General Commission

Agents” .

8. 1 find that as per the Profit a Loss Account the gross income

received by the appellant during the F.Y. 2015-16 and 2014-15 is as

under : -

Sr. I F.Y.
No

2014- 15
2

Amount (in
Rs
12.1 1,775
9,37,826

9. Further, I find that the appellant have stated that they are

eligible to avail Notification No. 33/2012-ST dated 20.06.2012. This

Notification establishes a basic exemption limit of Rs. 10 lakhs for

small service providers. Upon reviewing the Income Tax Returns for

the preceding year of the impugned period i.e. F.Y. 2013-14 submitted

by the appellant, I find that their total income from 'sale of service’ is

Rs. 9,37,826/-, which is also below the threshold limit. Hence the

appellant would be exempted from paying service tax on the taxable

value not exceeding 10 lakhs in the
ST dated 20.06.2012

8



F.No. GAPPL/COM/STP/49 1 1/2023-Appeal

10. Further, I find that the client is commission agent for

agricultural goods. As per Section 66(D)(d)(vii) service provided by a

comrnission agent for sale or purchase of agricultural produce falls

under negative list of service. Hence the appellant is not liable to pay

service tax. As the appellant is not liable to pay service tax, the

question of interest and penalty does not arise.

11. In view of the above discussion and findings the impugned order

is set aside and the appeal is allowed.

12. wftvqefnaTf#t=T{wftvFrf+ITru3KtTaft+&fMvrm8 1

The appeal filed by the appellant stands disposed of in above
terms.

\

i
+R)

Dated: _hc)3. 2024

el

fsted/.
e

%aT #Wa, WW

By ]RPAD / SPBED POST

M/s. Baldevbhai Kantilal Patel,
To )

Prop. of DalaI Baldevbhai Rameshchandra,
406, Radhe Time Square,
Nr. Hotel Management College,
Bhaijipura Chokdi, Kudasan,
Gandhinagar-38242 1
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F.No. GAPPL/COM/STP/49 1 1/2023-Appeal

Copy to :

1)

2)

3)

4)

a
6)

The Principal Chief Commissioner, Central GST, Ahmedabad

Zone

The Principal Commissioner, CGST, Ahmedabad South

The Deputy/ Assistant Commissioner, casT, Division III,
Ahmedabad South

The Supdt.(Systems) Appeals Ahmedabad, with a request to

upload on Website,

Guard File

PA file

/
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