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Any person aggrieved by this Order-in-Appeal may file an appeal or revision
application, as the one may be against such order, to the appropriate authority in the
following way.

AT TCHTL T AT SIS~

Revision application to Government of India:

(1) Fesig STATEA o arferf=ay, 1994 $T ey orad S aarq T ATHET & a1 | TAI<h &7 &
IY-GRT % TIH G h i ALEUT e Aefia ai=ra, WRa awaR, A @=may, o o,
Frft 7, sftew S waw, wag °rt, 7% fGeell: 110001 #t f st =i e -

A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep
Building, Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944
in respect of the following case, governed by first proviso to sub-section (1) of Section-
35 ibid : -

&) =i " & g F ATEer 7 St T griRe wre Rl wee iR ar o war # ar Ot
ISR § gAY HUSTITR | HIS & SITq gT /T #, AT et AoemRe ar Aver # =rg ag forell avmeam &
a7 Rt TUSTIT. | g1 WIeT &l SRt o <RI g% gl

In case of any loss of goods where the loss occur in transit from a factory to a

warehouse or to another factory gr,ffewe warehouse to another during the course
. n P! L ?!tz( g ‘ .

of processing of the goods in gy&reholSe qr in storage whether in a factory or in a

warehouse. i \/ NG 9\ '




(@)  9TRa @& grge et Tg ar weer & aifaa wrer ux a7 arer & ARt § I g a9 )
STYTEA [ o [Xele & HIH § ST WA a GTge (el g AT Taer § [t gl

In case of rebate of duty of excise on goods exported to any country or territory
outside India of on excisable material used in the manufacture of the goods which are

exported to any country or territory.outside India.
(@ =T gree & AT T AT 9 % arge (9T 9T sere ) fRata R w1 e g

In case of goods exported outside India export to Nepal or Bhutan, without
payment of duty.

()  STAH ITTE S ITTET {[eeh o ST & (o1 ST ST hiee AT=T i 75 & 3% W ey Sy 59
AT U (9 % qaTias g, T & gy IIRd a7 97 9% g7 a1e ¥ faw afaf=aw (7 2) 1998
8T 109 &7 g T T gl

Credit of any duty allowed to be utilized towards payment of excise duty on final
~ products under the provisions of this Act or the Rules made there under and such
order is passed by the Commissioner (Appeals) on or after, the date appointed under
Sec.109 of the Finance (No.2) Act, 1998.

(2) =T Seqrad g (erdfien) Fammaett, 2001 % Faw 9 ¥ siavfa RS wor dear su-8 # &t
gfaat #, I sweer F wfq smeer I femts & &7 ama F sacge-eney @& adfier srder f -8
it & & Sfa smaeT frar ST SIRw) SW @ @rar 3 o ger A F st gy 35-3 §
fRerTTRer ol % raT % @@ % vy a6 =rerr @ yiy off S =R

The above application shall be made in duplicate in Form No. EA-8 as specified
under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date
on which the order sought to be appealed against is communicated and shall be
accompanied by two copies each of the OIO and Order-In-Appeal. It should also be
accompanied by a copy of TR-6 Challan evidencing payment of prescribed fee as
prescribed under Section 35-EE of CEA, 1944, under Major Head of Account.

(8) RIS swae & wrer gt & <A UF e T AT IEA HH graT TIT 200/ - I QAT Y
ST AR ST AUHH Teh AT & SAT=T G147 1000/~ ¥ Eer e &7 o)

The revision application shall be accompanied by a fee of Rs.200 /- where the
amount involved is Rupees One Lac or less and Rs.1,000/- where the amount involved
is more than Rupees One Lac.

AT 377, T SeTTaeT Qo O AT % e =R 3 SR -
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) i STeT & Aferf™am, 1944 7 g7 35-91/35-3 3 siata-
Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

(2) Soffed oReer § g0 sqER ¥ semar 6 ordi, qfey F ArAer § T 9, Fedr
I ok T TR Srtefir = (Rrde) & afdmr defrr e, AGHSTATE | 2nd HTeAT,
TEATEAT WA, STERaT, MRERATR, AEaeEars-3800041 ‘

To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 2ndfloor, Bahumali Bhawan, Asarwa, Girdhar Nagar, Ahmedabad:
380004. In case of appeals other than as mentioned above para.

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-
3 as prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of
Rs.1,000/-, Rs.5,000/- and Rs.10,000/- where amount of duty / penalty / demand /

refund is upto 5 Lac, 5 Lac to 50 Lac and above _Lac respectively in the form of
crossed bank draft in favour of Asstt. Regist 1 0f e Baich of any nominate public
’.'z’\h\\}“ -
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sector bank of the place where the bench of any nominate public sector bank of the
place where the bench of the Tribunal is situated.

(8)  afe 3@ sreer ¥ FE e LT T THIAL GraT & AT TedH Tof a7 & forg Frer 7 GraT STh
& & RAT ST A1RY T 929 F grd ge o fF forer wdt i & am F T waRafy sadiefa
SATATTAHOT T Tab TGN AT el T GBI bl Toh ATAGT [T SITaT & |

In case of the order covers a number of order-in-Original, fee for each O.1.0.
should be paid in the aforesaid manner notwithstanding the fact that the one appeal
to the Appellant Tribunal or the one application to the Central Govt. As the case may
be, is filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

(4) AT ek ATARIE 1970 FAT A fit AqgET -1 & ofwia MuiRa @ agar Iw
Araee AT geremeer AATRARY FAofa wrfderd & sreer § & T & & A € 6.50 T & Iy
e feehe T AT AT/ |

One copy of application or O.I.O. as the case may be, and the order of the
adjournment authority shall a court fee stamp of Rs.6.50 paise as prescribed under
scheduled-I item of the court fee Act, 1975 as amended.

(5) B X Fefera wrHel sy A= e arer Mawl it o oY 9T ereptea BT Strar g S AT
9[F, Hrald IATET [h Ud qaTent srfieilar =aarfereer (Fratafer) e, 1982 # Riga &

Attention in invited to the rules covering these and other related matter contended in
the Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6)  HIHT g, el IITEA (e U HaTaT ey =amarfeeor (feee) T aid srdfiar & A
# e\ (Demand) TF €€ (Penalty) T 10% Y& STHT AT AMaT gl greiiieh, Tfwad qd ST
10 HUE TIC Bl (Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86
of the Finance Act, 1994)

FeAT ST Qo A AeTH 3 S, TR SN der i AT (Duty Demanded) |
(1) @< (Section) 11D % aga affa wrfar;
(2) foraT Tera Ve hie Ft iR,
(3) &rae wie Mgl & 9w 6 F aga <7 M

o5 O ST “ i o § qger F ST T gerAT ¢ e’ i HA & (g I a9 a1 fadr
T 8

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty
confirmed by the Appellate Commissioner would have to be pre-deposited, provided
that the pre-deposit amount shall not exceed Rs.10 Crores. It may be noted that the"
pre-deposit is a mandatory condition for filing appeal before CESTAT. (Section 35 C

(2A) and 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance
Act, 1994).

Under Central Excise and Service Tax, “Duty demanded” shall include:

(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iiijy  amount payable under Rule 6 of the Cenvat Credit Rules.

(6) () = e 3 STt arfier TR 3 €rEr TR} [ AT Y AT avE AT gy ar Wi fvg g
91 F 10% SFTATA IR 2 Srgt heret gve fFarfed g 9 ave & 10% STarT 9% i ST qehel gl

In view of above, an appeal against this order shall lie before the Tribunal on




F.No. GAPPL/COM/STP/4911/2023-Appeal

ORDER-IN-APPEAL

The present appeal has been filed by M/s. Baldevbhai Kantilal
Patel, Prop. of Dalal Baldevbhai Rameshchandra, 406, Radhe Time
Square, Nr. Hotel Management College, Bhaijipura Chokdi,
Kudasan, Gandhinagar-382421 (hereinafter referred to as “the
appellant?) against Order-in-Original No.
208/WS03/AC/CSM/2022-23 dated 24.03.2023 (hereinafter
referred to as “the impugned order”) passed by the Deputy
Commissioner, Centré.l GST, Division III, Ahmedabad South

(hereinafter referred to as “the adjudicating authority?”).

2. Briefly stated, the facts of the case are that the appellant are
holding PAN No. ACCPP4233A. The Income Tax Department
provided data indicating taxable income for the financial years
2015-16 and 2016-17. On scrutiny of the data received from the
Central Board of Direct Taxes (CBDT) for the Financial Years 2014-
15, it was noticed that the appellant had earned an income of Rs.
12,11,775/- during the F.Y. 2015-16 which was reflected under the
heads “Sales / Gross Receipts from Services (Value from ITR)”filed
with the Income Tax department. Accordingly, it appeared that the
appellant had earned the said substantial income by way of
providing taxable services but had neithei* obtained Service Tax
registration nor paid the applicable service tax thereon. The
appellant were called upon to submit required details of service
pfovided during the F.Y. 2014-15, however, they did not respond to
the letters issued by the department. The appellant’s failure to
register for service tax, respond to correspondence, and properly
assess service tax liability led to allegations of willful suppression of
facts and evasion of payment. As a result, a demand for service tax
payment of Rs. 1,49,775/- for the F.Y. 2014-15, along with interest

and penalties, was issued.

2.1 Subsequently, the appellant were issued Show Cause Notice

bearing F.No. V/15-501/Div.-I/ BAL]{D/EB/{L‘%HAI KANTILAL
1 ﬂ‘e,

PATEL/2020-21 dated 22.12.2020 dﬁm
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amounting to Rs. 1,49,775/- for the period Financial Years 2015-
16 and 2016-17, under proviso to Sub-Section (1) of Section 73 of
the Finance Act, 1994. The SCN also proposed recovery of interest
under Section 75 of the Finance Act, 1994; and imposition of

penalties under Section 77(1) and 78 of the Finance Act, 1994.

2.2 The Show Cause Notice was adjudicated, ex-parte, vide the
impugned order by the adjudicating authority wherein the .demand
of Service Tax amounting to Rs. 1,49,775/- was confirmed under
proviso to Sub-Section (1) of Section 73 of the Finance Act, 1994
along with Interest under Section 75 of the Finance Act, 1994 for
the period from Financial Years 2014-15. Further (i) Penalty of Rs.
1,49,775/- was imposed on the appellant under Section 78 of the
Finance Act, 1994; (ii) Penalty of Rs. 10,000/- was imposed on the
appellant under Section 77(1) of the Finance Act, 1994.

3. Being aggrieved with the impugned order passed by the
adjudicating authority, the appellant have preferred the present

appeal on the following grounds:

» The Respondent erred in demanding service tax and interest
and imposing penalties under Section 77 (1) and 78 upon the
Appellants on the premise that the Appellant has not paid
Service Tax under the category of "Commission Agents General

Commission Agents". Since the impugned order is

misconceived both on facts and in law, the same is required to

be quashed and set aside in the interest of justice.

» The Respondent erred in Calculating tax on Rs. 12,11,775/- @
12.36% on the total receipt of the year, The Appellant has to
submit that F.Y. 2014-2015 is the first year in which gross
receipt has cross the threshold limit Rs. 10,00,000/- and in
F.Y. 2013.14 gross receipt of the assessee had Rs. 9,37,826/-

- and being the first year the assessee haxligible to claim
5 U Wy
threshold limit of Rs. 10,00,000/-. /is~ S5 \

?f)



F.No. GAPPL/COM/STP/4911/2023-Appeal

» Benefit of cum duty value ought to be granted.
> Extended period of limitation cannot be invoked.

> Interest and penalty cannot be demanded.

5. It is observed from the records that the present appeal was
filed by the appellant on 05.06.2023 against the impugned order
dated 28.03.2023, which was reportedly received by the appellant
on 31.03.2023.

5.1 It is also observed that the Appeals preferred before the
Commissioner (Appeals) are governed by the provisions of Section
85 of the Finance Act, 1994. The relevant part of the said section is

reproduced below :

“(34) An appeal shall be presented within two months from the date of
receipt of the decision or order of such adjudicating authority, made
on and after the Finance Bill, 2012 received the assent of the
President, relating fo service tax, interest or penalty under this
Chapter:

Provided that the Commissioner of Central Excise (Appeals) may, if

he is satisfied that the appellant was prevented by sufficient cause

Jrom presenting the appeal within the aforesaid period of two months,

allow it to be presented within a further period of one month.”
5.2 As per the above legal provisions, the period of two months for
filing appeal before the Commissioner (Appeals) for the instant
appeal ends on 31.05.2023 further period of one month, within
which the Commissioner (Appeals) is empowered to condone the
delay upon being satisfied with the sufficient reasons shown by the
appellant, ends on 30.06.2023. This appeal was filed on
05.06.2023, i.e after a delay of 6 days from the stipulated date of
filing appeal, and is within the period of one month that can be

condoned.

5.3 In their application for Condonation of delay in filing the
appeal, they submitted that the pre-de

per Section 35F of

2 %
\\E‘2 SERTR,

Central Excise Act, 1994 read with Séctlo{ 83 oﬂa inance Act, 1994
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is mandated before filing the Appeal. The appellant submitted vide
COD letter that they did not register with the service tax department
but followed a circular procedure laid down in CBIC-
24017/14/2022-Service Tax Seciton-CBEC dated 28.10.2022 for
pre-deposit under Section 83 of the Finance Act, 1994. Despite
attempts to register online, they were unable to make the payment.
They applied for manual registration on 31.05.2023, which was
granted on the same day. In that circumstance they could not pay
pre-deposit in time. Finally, the payment was made, however it took
time, therefore the appellant could not file appeal within the
prescribed limit as per the law and as such the delay of 06 dayé in
filing the appeal has occurred. These reasons of delay were also
explained by them during the course of personal hearing, the
grounds of delay cited and explained by the appellant appeared to
be genuine, cogent and convincing. Considering the submissions
and explanations made during personal hearing, the delay in filing
appeal was condoned in terms of proviso to Section 85 (3A) of the
Finance Act, 1994.

6. Personal hearing in the case was held on 07.03.2024. Sh. U G
Patel, Advocate appeared for PH. He stated that the client is
commission agent for agricultural goods. Further the requested for
two days time to submit copy of ITr for current and previous year
i.e. 2014-15 and 2013-14 (F.Y.). He informed that they have paid

tax with interest above 10 lakhs rupees.

5. I have carefully gone through the facts of the case, grounds of
appeal, submissions made in the Appeal Memorandum and
documents available on record. The issue to be decided in the
present appeal is whether the impugned order passed by the
adjudicating authority, confirming the demand of service tax against
the appellant along with interest and penalty, in the facts and

circumstance of the case, is legal and 1 proper or otherwise. The

. “ ® . / \Ai‘;'i ;"'5',"; Y
demand pertains to the period Financj "f/ea - ,Q;O;)‘"l,\4—15.
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6. In additional submission the Appellant have submitted copy of
ITR pertaining to F.Y. 2014-15 and the preceding financial year
2013-14, sample Dbill copies and challan CIN  No.
20230601130157274093 dated 01.06.2023 for the amount of
service tax with interest Rs. 55,693/- (including Education Cess

and Secondary Higher Education Cess).

7. I have gone through the submission of the appellant during
filing of the Appeal Memorandum and oral submission during
personal hearing and documents on record, particularly as
mentioned in the column for “Nature of business or profession” of
ITR, I find that the appellant are engaged in the business falling
under the category of “Commisison Agents-General Commission

Agents”.

8. I find that as per the Profit a Loss Account the gross income
received by the appellant during the F.Y. 2015-16 and 2014-15 is as

under:-

Sr. | FUY. Amount (in
No. Rs.)

1. |2014-15 12,11,775
2. 12013-14 9,37,826

9. Further, I find that the appellant have stated that they are
eligible to avail Notification No. 33/2012-ST dated 20.06.2012. This
Notification establishes a basic exemption limit of Rs. 10 lakhs for
small service providers. Upon reviewing the Income Tax Returns for
the preceding year of the impugned period i.e. F.Y. 2013-14 submitted
by the appellant, I find that their total income from ‘sale of service’ is
Rs. 9,37,826/-, which is also below the threshold limit. Hence the
appellant would be exempted from paying service tax on the taxable
value not exceeding 10 lakhs in the light-ef-Netification No. 33/2012-

0«‘@5
ST dated 20.06.2012. ‘
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10. Further, I find that the client is commission agent for
agricultural goods. As per Section 66(D)(d)(vii) service provided by a
commission agent for sale or purchase of agricultural produce falls
under negative list of service. Hence the appellant is not liable to pay
service tax. As the appellant is not liable to pay service tax, the

question of interest and penalty does not arise.

11. In view of the above discussion and findings the impugned order

is set aside and the appeal is allowed.

12.  Srfier il GIRT &St i T, AUl T [MIST SURIE ateh & a1 SIar g |
The appeal filed by the appellant stands disposed of in above

Gl

(ATEE o)
A (STUTed)
Dated: 20.03. 2024

terms.
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To,
M/s. Baldevbhai Kantilal Patel,

Prop. of Dalal Baldevbhai Rameshchandra,
406, Radhe Time Square,

Nr. Hotel Management College,

Bhaijipura Chokdi, Kudasan,
Gandhinagar-382421
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Copy to :

1) The Principal Chief Commissioner, Central GST, Ahmedabad
Zone

2)  The Principal Commissioner, CGST, Ahmedabad South

3) The Deputy/Assistant Commissioner, CGST, Division III,
Ahmedabad South

4)  The Supdt.(Systems) Appeals Ahmedabad, with a request to

upload on Website,
\;)/Gzard File

PA file

6)
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